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The dirty little secret: “Institutional

Controls” essentially means Land
Use Restrictions (LURS)

(a.k.a., in one form or another,
Restrictive Covenants, Equitable
Servitudes, Easements)




Y ou should be grateful for LURS

After all, without them, government

would lack sufficient confidence 1n

the integrity of cleanups to less than
unrestricted use standards




Government needs confidence
not only 1n the “imposability” of
LURs (that’s the easy part), but

in their enforceability.

Historically, that’s been far from a
done deal.




Until the advent of statutes such
as our Brownfields Act,
“strangers” to a LUR “deal” (1.e.,
those lacking a parcel benefited

by the restriction) could very
rarcly enforce the deal.

It’s what lawyers called the
“easement 1n gross’ problem.




Now, with the help of statutes
that “trump” the common law,
3rd parties such as the state
may, with confidence re:

enforceability, accept LURS 1n
lieu of some or all cleanup at a
contaminated site.




LURs, 1n essence, “fill the gap”
between the level of
protectiveness to be provided by
any actual remediation at a site

and the level that would be
reached by a cleanup to
unrestricted use standards.







The most common LURS, 1n the
context of the Brownfields
Program (and all other
environmental cleanup programs),

are, of course, those relating to the
likes of permissible uses of the
property in general, groundwater
use and dealing with contaminated
so1l.




It 1s assumed that LURs will be “on
the books™ unless and until the
Prospective Developer (or a future
owner of the Brownfields property)

convinces DENR the contamination
has been actively or passively
remediated to unrestricted use
standards.







8 ® stakeholders should become familiar

§ o with them.
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